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[Rejection c¢f Claia for Proposal Preparation cCosts]. B-186932.
September 22, 1977. 3 pp.

Decision re: Sigma pData Computing Corp.; Lty Robert F. Keller,
Deputy Comptroller General.

Issue Area: rederal Procurement of Goods and Services (1900).

Contact: Office of the General Counsel: Procurement Law II.

Budget Punction: Genseral Governaent: Other General Governaant
(806) .

Oorganization Concerned: Daconics, Inc.; Yederal Trade
comnission.

Authority: B-188387 (1977). 54 Comp. Gen. 1021. Centinental
Zusiness Enterprises, Inc., 196 Ct. Cl. 627, 639. Reyor
Froducts Co. v. United States, 135 Ct. Cl. 63 (1956). Kero
Tndustries, Inc. v. United States, 203 C%4. Cl. 566 (1974..

Reconsideration was requested of a decisicn rajecting a
cleain for precpcsal preparaticn coets. The decision was affirwed
since the re¢cord failed to show that the claimant was in line
for the avard or othervise suffered damages from any Governaent
failure to fairly and honestly evaluate its proposal.
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THE COMPTROLLER GENERAL
OF THE UNITED BTATES

wasHINGTON, D.C 800qa8

FILE: B-186932 DATE: Septamber 22, 1777

MATTER OF: Sigma Data COIpuéfng Corp-Reconsideration

DIREST:

Rejection of claim for proposal preparation coats

i affirmed since record fails to show that claimant
was in line for award or that claimant otiterwise
suffered damages occasioned by any Governmzant

breaca of its duty to fairly ard honestly evaiuato
its proposal.

Sigma Data Compuvting Corporaticn requesis recon-
sideration of that pottion of our decision in Sigma
Data: om ing Corp, et -al,, 56 Comp. Gen. (1977),
771-2" C”D 59, which rejectéd 163 claim for proposal
prnpﬁrntioﬁ cnsts in regntd to che award of a contract
to DAconics, Inc. by the !ede;nl Trade Commission (FTC),
regarding RFP 3-73;, for a ‘word proceseing and telecom-
munications system. Althcugh we sustained, 1in part, the
protests filed in thst casae, we found that the record
did not show that Sigma "vwas in line for award or that
it was denied award because of the agency's [FTC's] gross
negligence or williful action."

In seeking reéconsideration, counnel for Sigma asserts
that fairness dictates that the Governaent ghould reimburse
g§igma for the expenses incurraed in praparing its proposal.
The protester contends that our conciveion that Sigma was
not in line for award was "apparently based on a finding
that # & % [{it] 'could not have deliverad any of the system
capabilities early" and theraby could not earn proposal
evaluation credits for early delivery. In this connec-
tion, counsel asserts that 3igma could haVe bid four months
early delivery fcr the word processing rxe¢quirement which
would have reduced its evalusated price by $80,000, plac-
ing it $7,000 below Duconics cvaluated offer. 1In
addition, counsel arfues that Sigme was denied u« fair
chance tc obtain the contract because of the agency's
failure to clarify its requirements and conduct another
round of negotiations.
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Az indicated inour prinr decision, Daconics was
avardad eaTly delivery evaluation credic, althoulh it
proposed to deliver word processing and data collection
capahilicy, separately. Sigwa Data contended chat it
personnel waras advised during rnegotiatiors that early
dalivery credits would br given only if all systum
capabilities ware delivered simulraneoualy.

Contrary to counsel's suggestion, we made no finding
that Sigma v.ac or was not capable of offering early word
processiug capability. A finding that Sigma var. ,improp-
erly misled tn exclude early delivery wf ‘word processina
would at most result in additionai greunds to support
the conclusion wa did reach, i.e. that the PTC erred in
pot clarifying its requirements and reopening negotiationa,

The Covernment's solicitation to pronpec:ive offerors,
inviting them to submit a bid or proponal 1uport' an
obligation to fairiy and honestly evalunte those offers
which are received. As we stated in Horgan Business
Asséciates, B-188387, May 16, 1977, 77-1 CFD 344, cited
in our prior decision, "the courts and this Cffice have
allnved recovery of bid or proposal ptenarntipn costs
only where the Governwent's action was 'so arbditrary or
capricious as to preclude a particular'bidder from an
avard to vhich it was otherwise entitled.'"™ At most, we
view such cilaims as payable only 48 compensation for
lonses suffered as a direct and proximate result of the
Government's breach, meking it incumbent upon a claimant
to shouw that 1ts8 loss wase occasioned by thone acts or
olissionu of which it complains. Cf. Continental Business
Enterprises, Inc., 196 Cr. cl. 627, 639 (1971). We recog-
niza that costs might be allrwed in other circumstances,
e-%., oo proof that a selection was made before 3 solici-
tation was issued and the agency intended to reject
arbitrarily any bid or offer soliciced and received.

Heyer Prodicts Coe. v. Uuited States, 135 Ct. Cl. 63 (1956).
However, the essential nexus betweecn the breach and the
injury 1s not demonstrated gimply because ap offeror can
show that he would have been accorded a second opportunity
to receive an award, had negotiations been reopaned to
correct a deficiency which should have become apparent
‘during the course of the procurement. See, also, Keco
Industries. Inc. v. United States, 192 Ct, Cl. 773 (1970);
Keco Industyies,; Inc., v. United States, 203 Ct. Cl. 566
(1974); T & K Company, 54 Comp. Gen. 1021 (1975), 75-1

CPD 345.
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. Inasmuch as the record is devoid of any other avidence
regarding the FTC's treatment of Sigma'’s proposal which

would establish that Sigma is entitled to racover pro-
posal preparation costs, our prior decision is affirmed.
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Deputy Comptroller General
of the United States
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